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Abstract

The only authority of constitutional jurisdiction Romania, independent of any other
public authority, the Constitutional Court was dgsed with the aim of guaranteeing the
supremacy of the Constitution. By analyzing art6 I#bm the Romanian Constitution and
also Chapter Il of Law no.47/1992 regarding theganization and functioning of the
Constitutional Court, which establishes the resjmhises of the Constitutional Court, it can
be noticed that this public institution, indepengldulfills a complex role, exercising its role
also in order to semi-direct forms of governandes teferendum, legislative initiative and, if
national law allows (which is not the case of Rompgnthe popular vote. Exercising its
powers in this respect, we can see the Court'sndakeole in ensuring the sovereign people
the opportunity to intervene and mitigate the reerative democracy asperities of
parliament type, but will need to keep people ctoshe legislator.

Keywords: semi-direct government, referendum, legislatindidtive, popular vote,
sovereignty.

|. Introduction

The only authority of constitutional jurisdiction Romanid, independent of any other
public authority, the Constitutional Court was desid with the aim of guaranteeing the
supremacy of the ConstitutibrThe Constitutional settlement (art. 142-147 fite Romanian
Constitution) and also the special law in the sphdraw no. 47/1992 regarding the
organization and functioning of the Constitutio@alurt, provide the necessary framework to
achieve this goal and to ensure the balance bettheenill of the people and the institutions
and public authorities.

The Court is a special and specialized jurisdi@idrody, which held the monopoly of
the constitutional contentious. The Court settlenwdth a distinctive title indicates, without
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! See article 1, par.(2) of Law no.47/1992 regardhmgorganization and functioning of the Constiinéil
Court:"The Constitutional Court is the sole body of cansbnal jurisdiction in Romania"

2 See article 142 par (1), the Romanian Constitutldine Constitutional Court is guarantor for the
supremacy of the Constitutidn.
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doubts, the intent of constituent legislator to feoran independent position from all other
public authorities, one naturally thing to the G@upurpose and that the supreme guarantee
rule regards the three powers (legislative, exeeujudiciary§.

I1. Powersof the Constitutional Court

The Constitutional Court's jurisdiction can notdisputed by any public authorftyin
exercising the incumbent duties, the Court hagRutusive right to decide on its jurisdiction.
In addition, the Court's competence is exclusivaiystitutional, unable to be extended, nor
limited, only by Constitutional revision.

Analyzing art. 146 from the Romanian Constitutiamd also Chapter Il of Law no.
47/1992 regarding the organization and functionafgthe Constitutional Court, which
establishes the responsibilities of the ConstihaidCourt, it can be noticed that this public
institution, independent, fulfills a complex rolmainly in following areas: the control of
constitutional documents (laws as legal acts oflid@aent, Government ordinances,
Parliament regulations, treaties and other int@nat agreements, initiatives to revise the
Constitution, popular legislative initiatives), bgdisputes between public authorities, the
procedure for electing the President, the procedarethe organization and holding of
referendum and checking the conditions which jygtie interim in the exercise of the office
of President of Romania, etc.

I11. Responsibilities of the Constitutional Court in reation to the semi-direct
governanceforms

Analyzing the legal provisions governing the respbitities of the Constitutional Court,
it can hold two semi-direct forms of governmentferendum and legislative initiative. If
national legislation allows (which is not the cadeRomania), another semi-direct form of
government is popular vote.

Regarding the eferendum, in accordance with paragraph 146 point (1) leftef the
Romanian Constitution and art. 11 par (1) poinetel c) of Law no. 47/1992 regarding the
organization and functioning of the Constitutior@burt, the Constitutional Court shall
ensure the keeping of procedure for organizing eodducting the referendum and to
confirm it. As so, as a way of making semi-direetrabcracy, the electorate assists directly,
within certain limits and forms, from exercise thewer. The Constitutional Court's role in
this situation, is to control this way of directriieipation in government and to ensure the
constitutionality of the exercise of these powershe electorate.

Under national law there are three possibilities for direct congidtaand expression of
the will of the people's sovereignty by referendumamely:constitutional referendutnthe

3 See V.M. CiobanuTheoretical and practical Treaty of Civil Procedus®l. |, General Theory., National
Publishing House, Bucharest, 1996, p 17.

4 See article 3 par. (3) of Law no. 47/1992 regaydhre organization and functioning of the Consitiinil
Court.

5 See Law no. 3/2000 regarding organization andihgldf the referendum

5 See D. CiobanuConstitutional and political institutiond®arliamentary procedure Hyperion Publishing,
Bucharest, 1991, p 149.
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assumption of Constitution review — art. 151 p&). from the Romanian Constitutign
referendum organized in case of dismissal of thesident of Romanjaart. 95 par (3) from
the Romanian Constitutirand advisory referendums- art. 90 from the Constitutidnby

asking the people to express their will on matténsational interest.

The results of semi-direct participation of citigén government, through organizing the
referendum, are binding, in accordance with the lbmw3/2000 regarding the referendum,
but only in the assumption that the organized egfdum for revising the Constitution and the
Romanian president's dismissal. As so, art. 6 Papfovides that: "The organization and
holding of a referendum on revising the Constituté;md also its results, are required " and
art. 8: "The referendum on Romanian President dsahiis mandatory and shall be decided
by Parliament, in accordance with art. 95 fromG@uoastitution”.

Assuming advisory or binding referendum, held parguto article 90 from the
Constitution, to request the people's will on nratef national interest, the referendum held
before (a priori) for adoption any provision by tbempetent public authorities, there is no
available normative obligation to devote referendwesults. However, in this case we
consider that is required to maintain the same ib@darising both from the national
sovereignty of the people who expressed their ikl the importance of the issues which
make the subject of the referendum- "matters abnat interest" (the phrase has a meaning
quite large, left to the discretion of the PrestdafrRomania’).

Given the subject of the organization of the refdrten, but also the compulsoriness of
its results, we believe that, being is the presaricgemi-direct participation to government,
the Constitutional Court's responsibility to enscoenpliance procedure for the organization
and holding of the referendum, and also to confiisnresults with a judgment, which is
presented to the Parliament before publicationre@®es. In addition, the Constitutional
Court's decision confirming the outcome of the r&fiedlum has an essential constitutive role,
because, although it will devote the electorate/oitild not take effect without certification.

Another semi-direct form of government is exerasiegisative initiative by the
citizens, regarding the Constitutional Court, mehts essential tasks, in order to ensure the
supremacy of the Constitution, respectively it d&sethe conditions for exercising the
legislative initiative, by the citizef’s An instrument of direct democracy, the popular
initiative represents a way to alleviate some reugl representative democracy, of
parliamentary type, especially regarding the damfieemoving the legislature from the real
popular will, that is called to expré&slegislative initiative is a way to direct parpeition to

" See article 151 (3) of the Constitutidfthe review shall be final after its approval byeferendum, held
within 30 days from the date of passing the progeaif its proposing of revision."

8 See article 95 par. (3) from the Constitutitifithe suspension proposal is approved, withindags | will
be organized a referendum for dismissal of the iBlezg."

¥ See article 90 of the Constitutiotthe President of Romania, after consultation withrliament, ask
people to express, by referendum, will on mattéreatonal interest".

10 See the Decision of Constitutional Court no. 56ZJuly 2006 regarding the plea of unconstituaiiy
of the provisions of section 12. (1) of the Law anganization and holding of referendum nr. 3/20@nly the
President of Romania has the right to decide whighmatters of national interest and, within themestablish
by decree the specific issue that is subject ereefdum and date of it. "

11 see article 146 letter j) of the Constitution amticle 11 par. (1) point B letter d) of the Law. @@/1992
on the organization and functioning of the Constinal Court.

12 See I. Muraru, M. ConstantinescGonstitutional Court of RomanjaAlbatros Publishing House,
Bucharest, 1997, p 187;
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exercise power, because, under Article’*7dnd Article 15¢* from the Romanian
Constitution, at least 100,000 citizens entitleddte, in the case of organic or ordinary laws,
respectively at least 500,000 citizens entitledvdte, in order of constitutional laws, can
prepare a legislative proposal, by respecting tioeigions of Law no. 189/1999 regarding
the exercise of legislative initiative by the o#tizs, republished (Official Gazette nr. 516 of
June 8, 2004).

This semi-direct form of government is, in esseritze,form that people limit the
discretion of Parliament to legislate in an isstia more or less general concern. Legislative
initiative is a mean by which people can force igarent to legislate in a particular matter; it
is sufficient that a legislative proposal or anentton for regulatory legal to require the
enough number of signatures for the Parliamenetotifiged to take it into considerationi".

We must distinguish between the referendum and the exercise of legisative
initiative, as semi-direct forms of government. As so, in @éssumption of an organized
referendum for revising the Constitution and the ém dismiss the president of Romania,
their organization and also the results of theregfdum are binding, unlike the exercise of
legislative initiative, which is only a possibiligf a minimum number of citizens to engage
in lawmaking, through a legislative proposal. I&tbptional referendum, asking people to
express their will on matters of national interdsgislation can give the President, after
consulting Parliament, to decide the organizationnot of a referendum regarding the
adoption of a law. However, in the assumption giditive initiative, Parliament is obliged
to take in consideration the legislative proposhlclv met the legal number of signatures.
The fact that Parliament is compelled to do so dudsmean that he is obliged to adopt the
law project text or to adopt without changes.

Legislative initiative may take a form more or |ldssmal, can distinguish between a
legislative initiative submitted and an unformutiifeone. Theformulated initiativeexists
when people’s vote is held on a law project alreddifted, technically speaking, like any
other law project, andinformulated initiative by contrast, implies that people requires to
Parliament only to prepare a law project in a dpequestion, to debate it and to vote it.

To ensure participation of people in semi-directegoance by this way of legislative
initiative, Law no. 47/1992 regarding organizatiand functioning of the Constitutional
Court expressly provides the responsibilities ef @ourt in this way. So, the Court propose a
judgment establishing the constitutionality of ppepd legislation, the fulfillment of the
conditions regarding the publication of the proposartificating the supporters lists and
gathering the minimum number of supportérs

13 See article 74 from the Constitutidifl) Legislative initiative belongs, as appropiga the Government,
Deputies, Senators, or of at least 100,000 votitigens. Citizens exercising the right of legislatinitiative must
come from at least one quarter of the countiesiarehch of those countie, and in Bucharest, it rbestegistered
at least 5,000 signatures in support of this initia.(2) There may be legislative initiative ofizéins on matters
concerning taxation, international affairs, amnestypardon. (...) "

14 see Article 150 from the Constitutiot(1) Revision of the Constitution may be initidey the President
on the Government proposal, at least a quarterhef deputies or senators and at least 500,000 vatitizens.
(2) Citizens who initiate constitutional revisiorush come from at least half the counties and irheafcthese
counties and in Bucharest must be registered &t [2@,000 signatures in support of this initiatiVe.

15 See D. Ciobanwp. cit, p. 151;

16 See D. Ciobanugp. cit.,p. 151;

17 See art. 48, Law no. 47/1992 regarding the orgdioiz and functioning of the Constitutional Coulfthe
Constitutional Court, on its own or on referral ttee President of the Chamber of Parliament who legéslative
initiative of citizens, shall decide on: a) the stitutional character of the legislative proposabgect to citizens'
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As predicted, another semi-direct form of partitipain government, if required by law
and the Constitution, but not the Romanian Cortgiitil is thepopular vote, which allows
that, in a certain period after the adoption oha by Parliament, only a certain number of
citizens to be able to request a referendum oratlveas so having the power to reject the
law already adopted if the majority of those whaotipgpated in the referendum rejected this
law. We need to ddistinguish between popular vote and a posteriori referendum, held
after the adoption of the law by Parliament. If tire hypothesis of a post legislative
referendum, the approval of the people is a legalaguisite for improving the I& if the
conditions of popular vote, as a form of semi-difgarticipation to government, its object is
to reject a law already promulgated, in force, pidg effects legal.

IV. Conclusions

Given the existing legislation, both the governmganization and functioning of the
Constitutional Court, as guarantor of the suprenwdpe Constitution, and those that allow
semi-direct involvement of people in governmentéeds to be found the essential role of
the Court to ensure the possibility sovereign peof intervene and mitigate the
representative democracy asperities of parliamenyge, but also the necessity to keep the
legislator close to people.
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initiative; b) conditions relating to publicationf ¢his proposal and if the lists of supporters aeztified by the
mayors of administrative units or by their delegat® gathering g the minimum number of supportengromote
initiative, referred to in paragraph 74. (1) or, wte appropriate, art. 150 par. (1) of the Consiiat
republished, and the observance of territorial @isgion in counties and in Bucharest, under the sartieles. "
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